Mine operator Ball testified  that he became the operator of  the mine
when he leased it on July 1,  1981,  and he confirmed that mine production
averaged about   140  Cons of coal for each production shift,  or approximately
280 tons a day when  Che mine is working (Tr.   86-87).

Mr.   Ball  testified  that  it could be difficult for him to pay  the
civil penalties proposed by MSHA in this case because he is not  producing
or selling as much coal as he has  in  the past.     Due to  the depressed coal
market,  he is not certain that he can remain in business  for  the    next
few weeks"   (Tr.   87-90).

MSHA's counsel stated that she had no reason to question  the  economic
state of respondent's mining operation,  and that  the inspector confirmed
that he observed little mining activity going on when he last visited
the mine and that mine production had been reduced  (Tr.   91).

I conclude and find  that  the respondent is  a small mine operator.
Although respondent did not produce any credible evidence to support a
conclusion  that  the assessment of civil penalties will put him out of
business,  his testimony that his raining operation is marginal   remains
unrebutted by the petitioner.     Further,   the asserted decrease in mine
production is supported by the  testimony of the inspector.

It is  clear that  in litigated civil penalty proceedings,   the
determination of appropriate civil penalty assessments  for proven
violations  is made on a de noyo basis by the presiding judge and he  is
not bound by any assessment method of computation utilized by MSHA's
Assessment Office,  Boggs Construction Company,   6  IBMA 145   (1976);
Associated Drilling Company,  6  IBMA 217  (1976); Gay Coal Company,   7  IBMA
245  (1977);  MSHA v.  Consolidated Coal Company,  VINC  77-132-P,   IBMA  78-3,
decided by the Commission on January 22,   1980.

In the instant proceedings,  the initial civil penalty assessments
which appear as part of the petitioner's initial pleadings and civil
penalty proposals in the form of "assessment worksheets" as exhibits
to the proposals,   reflect proposed penalty amounts derived from the
application of "points" assessed for each of the statutory criteria set
out in section 110(i)  of the Act, made pursuant  to Part 100,   Title  30,
Code of Federal Regulations.     It is clear that I am not bound by  those
initial assessments,  and the penalty  assessments which I have imposed
have been made after full consideration of the record evidence concerning
the respondent's small size,  its reduced mine production,  and its marginal
mining operation,  as well as the other statutory criteria found  in section
110(1)  of the Act,

Penalty Assessinentis

On the basis of the foregoing findings and conclusion,   and  taking
into account  the requirements of section 110(i) of  the Act,   I conclude
that the following civil penalty assessments are appropriate for  the
citations which have been affirmed:
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